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BEFORE THE COURT OF SH RAKESH KUMAR SHARMA -
PO : LABOUR COURT : KKD : DELHI )

DID 04/12.

Unigue ID N0.02402C0006942012.
|

Shankar Prasad Arya
S/o Sh. B.R, Arya
R/o 10, Rajpur Road, Civil Lines, Delhi-54.

! [ ' ...Ci‘aima.rit |
- Versus R

M/s. Municipal Corporation of Delhi.
Through Its Commissioner ) B
Civic Centre, Dr. Shama Prasad Marg,
Minto Road, Delhi. o

e V.Maﬁag'emeht
DATE OF FILING : 05.01.2012.
ARGUMENTS CONCLUDED ON :
AWARD PASSED ON d 10.09.2014.
AWARD :-
1. This is a direct industrial dispute filed by the claimant ‘u-/s

2 A of the Industrial Disputes Act (hereinafter “the Act”) against the

management. N
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2. In his elaim, it is submitted by t-he-cl'aimam‘ that \dde

order dated 20 11.2007 passed by the management the c}almant \mq '

appomted on the post of Assistant in L'T. Department for a perlod of
180 days as a daily wager. He was performing the duties of‘perenmall. .
nature but was treate;i as a daily wager by the manage'm;ent.'. Hé_h'a's.
worked for more than 240 days in the last preceding ygaf in the
service. Vide order dated 02.12.2010, the management extended thé
services of claimant till 26.11.2010. After the said egtcnsion order

dated 02.12.2010, no other service extension order was passed. by the

management. On 09.05.2011, the management pas'sed' an -olrﬁde..:r,- |

whereby services of the claimant were directed fo.be tré_‘ated_‘as_

contractual basis till 31.05.2011. The order was passed' to har-ésg a_ﬂd
humiliate the clairﬁant. Onthe same day i.e. 'Cn 09.05.2011,‘-1;}1'6' :
Standing Committee issﬁed'a notification approving creaﬁeﬁ of 1:3
Group 'C' category posts in 1.T. Department of the méﬁagemeﬁt- a‘n.d;

among them, three posts belonged to the LDC. The. clairﬁant‘ was

performing the duties similar to and identical with the dutiés of' LDC. '
However, he was designated as Assmtant only to deprwe ‘his- ]egal U |

rights.” Fresh hands have been appointed on the post of LDC wmhout' .

considering the claimant for the same. The claimant servcd a ]egal |
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notice ae{ted. 24.05.2611 on the management WhLiCh .'was" lnei_ther"
replied nor complied‘ by the management. The cla1mant rajsed an :
industrial dispute on 30 05.2011 in apprehensmn of hlS termmaudn -
After receiving the notice from the Court, the manag;ment 1'ssuedl_ar1."' o

illegal memo dated 28.05.2011 to the claimant." The ﬁemo I8 él-éo ‘-

illegal as it has been given the same number as gwen to one Sh. Ram

Puri, AO (IT) 1n his own handwriting. Sh, Puii is, havm perlsonal‘

grudges against the claimant on account of objections ralsed by him
‘ ' o

- Kripal by making cuttmgs in the desp’ltCh reglster by Sh. Bmhmamnd |

against unparliamentary language used by Sh. Puri against hlm |

Thus, Sh. Puri has committed forgery and fabricatioﬁ Furthé’r' Sh. = -

Puri is also using official car for his pelsonal purpose dﬂd for tl"ns

purpose, forging signatures of various employees mciudmc the_\‘ |

claimant. When the claimant refused to sign the log book of the cm o

Sh. Puri got annoyed and threatened him of du‘e, consgque_nc_e.. ,

Passing of the order dated 09.05.2011 by the mane{gament‘ itself is

illegal. No memo or chargesheet or any notice was ever served upon

the claimant before termination of his services on 31.05. 20!1‘

illegally. No opportunity of being heard was ever given to hzm befme

his illegal termination, in complete woiatloﬂ of prmczpies of nau 1’11 |
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justice. The claimant has not committed any misconduct w'hatsoevér.

-+ In case of any alleged miscondﬁct, no enquiry has been con’du'cted b‘y

.. the management. No compensanon was cither offered or pald to ti

cia1mant Hence, the?tenmmatlon is in violation of S:ectzon 25-F of
the Act. Several emp_l(‘)ye'es junior to the claimant have been .reta:iﬁ‘ed '
in service at the time of illegal termination bf the servicéé- of tl.. '
claimant. Hence the'termination is aiso in Vmiatlon of Sectmn 25- G'

of the Act. Other fresh hands have been engaged by the mamgement - : -'
for the work being done by the claimant. Henge, the te,r.mmatl.on '13..‘
also in violation of Section 25-H of the Act, No jpri‘oﬁr' permi'sfsion- il'as" |
been taken by the management from the apﬁfopriaté gO\}erﬁméﬁt
before terminating the 'services of the cl’ajifﬁa'r!ltl. ‘ Heﬁce, th‘e"-
termination is in violation of Section 25-N of the Act. 'N;:> Seniority
list was di.sl;laye{d by the management be;fore terminating th;z Aseryic';es'
of the claimant. Tﬁle termination’ also amounts to unfeiir-labmir.- -
practice. The claimant is unemployed from the date of hlS 1llega1
termination despite his best efforts. The claimant ha% sought
quashing of orders dated 09.05.2011 and 28.05.2011 1ssued b\ the

management and a dxrectmn to the management to . appomt ti

claimant on the post of LDC or to reinstate’ him on the;- post oi'

DID No.04/12. 1 ° Pagedorzy



Assistant with {ull back wages from the date of his ﬂlegaﬂ termiination.

L
]

3. The management has contested the claim by. filing a

Written Statement. ~As preliminary objections, it is submitted that

after induction of computerization in the management, to mitigate the

immediate burden, the I.T. department engaged some Assistants on

. contract basis for entering data in computers. The claimant, along

with some other persons,.was engaged for a specific purpose and for -
speciﬁd period from timd to time purely -on contract basis which he
duly accepted. No recruitment procedure was followed 'by‘ ihe-

management to engage these Assistants nor they were engaged on any

permanent sanctioned post. In fact, there is.no sanctioned post with - B

the nomenclature of Assistant in the management. The claimant was

engaged as 'Assistant’ in I'T. Department on daily wages @ Rs. 152...4_-2_

per day initially for a period of 180 days. He was also given time o R

time specific sanctions of 89 days as per requitement of the work.
The contract period of the claimant came to am-end on 31,‘05.2'0 1.
Thereafter, there was no requirement and no eXteﬁsion was received

from the competent authority. The claimant was engaged agéxi'ﬁst the
. 1 ! B . .

specific contract.  After the expiry of contract, his services .
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automatically came to an end. As per Section 2(00)(bb) of the Act,_ E

i ' - -
such non-renewal of contract cannot be termed as retrenchment_ or

termination. Even otherwise, the Hon'ble. Supreme Court has held.
that daily wager has no right to claim reinstatement and their

disengagement, if any, is not arbitrary since they were tcfn.pol'zal‘y

employees working as daily wager and their diséngagemé:_n_t [rom

A

service cannot be treated under the Act and that the Courts should -

abstain from ordering reinstatement, regularization or re-employment

of daily wager. There are prescribed recruitment rules for the post of
: ST

LDC as per which, LDC is appointed after passing the competitive

(written and typing) examination conducted by the Delhi Subordinate

Service Selection Board. The claimant has never passed the written

" and typing examination __condﬁcted every year by the DSSSB Th’e‘

impugned order dated 09,05.2011 is not'the termination letter but is

an engagement / contractual letter vide which it is speciﬁed that the

claimant has been engaged for the specific period on contractual basis

till 31.05.2011 only.’ The letter was accepted by the ciaimént who

joined the duties with the management without, any proteqt "11’1dj
performed hIS duties on contract basis. Since no retrenchm_ent has S

been done by the management, mno question of displaying‘ the

&~
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seniority list arises. The other contents of the claim are denied by the

management who has soughtrdismissal' of the claim,

4. In his rejoinder, it is admitted by the claimant that he |
was engaged as Assistant in LT. Department on daily wages @ Rs.

150.42 per day initially for a period of 180 days. The ch(_?fr‘cpméms |

i

of the written statement are denied by the claimant who has reiterated -~ .

the contents of his'claim. The claimant has submitted that he wgrked
for more than 240 ‘days with the management and’ -heﬁce__. his
employment cannot be said to be a contractual one. He ;A:’as ﬁo.t.a
daily wager. The Hon'bl? Supreme Co.urt has deprecated the Sta_nd

taken by the employers that the employee was merely daii‘yx\x-’agé_r-or

+ short term or casual employee when in fact he was doing the work of

regular employee. |
S. From the pleadings of the parties, folIowin‘g issues were

framed -

1. Whether the services of the workman "have been'_ |
terminated illegally by the management? OPW.

2. Whether the case of the workman 1s coveréd uni‘ié,rl
Section 2(0o) (bb) of the [ndusrrfczl D@'sz/-tfes. Act and, -
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thus, there s no termination? OPM.

3. Relief

6. The claimant examined himself as the only witness
) 1 o ) .

(WW1) in support of his case. The management failed to iead aﬁyl

evidence. Its evidence was closed by the order of the Court.”

" 7. . Written arguments were filed by the claimant, who

relied upon the following *auther;tles in support of his COI’itGHilOHQ -

a) MANU/SC/0281/2010 Anoop Sharma Vs Execunve Engmeei, '

Public Health Dwzswn No.I Panipat Haryana, '

b) MANU/SC/0166/2010, Krishan Sigh vs Executive Erﬁ'iheer,
Haryana State Agricultural Marketmg Board Rohmk

(Haryana);

¢)  MANU/SC/0060/2010, Harjinder Smgh Vs Punjab Stare

Warehousing Corporation,

d) MANU/SC/0261/2003 S.M. Nzla]kai and Ors Vs Telecom

District Manager Karnataka;

e)  MANU/SC/1544/1998, MCD vs Praveen Kumar Jam and

Ors;

f Judgment of Hon'ble Dellu Hzgh Court dated 20.1. 14 in WP
(C) 8144/2007, Mzmzczpal Cor, por ation of Delhi vs Laxmz

Devi;

DID No.04/12,
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¢)  Manu/DE/0391/2013, Sunder Sigh vs P.O. Industrial

" Tribunal-1 & Anr,;

h) 'Judgmenf of Hon'ble Delht ngh Court dated 25. 08 llm WP |
(C) 6024/199, MCD vs POLC and Anr.;

i) MAN U/DE/8297/2006 Delhi Cantonment Baard Vs Cent:al
Govt. Industrial Tribunal and Ors; C

J) MANU/DE/0463/2000 Management of Hmtzcultwe l
Department of Delhz Adm, vs Trilok Chand &Anr.;

k) MANU/DE/4375/2012, Haryana Roadways, Delhi VS Thmia'-
Ram; C | L '.

l) MANU/PH/0107/1994, Bhikku Ram S/o Sh. Lalji y§ The -
Presiding Officer, Industrial Tribunal—cmﬁ-Labo'_ur. Court.

8. I have gone through the record including the written N
arguments filed by the claimant as well as the aﬁthoritiés religéd upon_

by him. None appeared for the management to advance arguméntsﬁ

9. My issues-wise findings are as follows :- |

]

Issue No. I & 2. ‘

10, Issues No. 1 & 2 are being taken up together as?bbth‘ are

DID No.04/12. © Page9of29



inter-related. Whereas the burden of proving issue No. 1 was on the o
claimant, the burden of proving issue No. 2 was on the maﬁa_gement-.'
However, there cannot be any doubt that the initial burden of provig 3

his case was on claimant gs it is he whd has appro:achgd the Couit.: B

11, In his affidavit filed as examination-in-chief, the elaimant -

has fully supported his case as stated in the claim and reii’eci Lﬁp@l}“ his
appointment letter as Ex. WW1/1, attendénce register as Bx. WW1/2,_
list of Municipal Employees in the Department of 'Infgrma‘tibn‘
Technology as Ex. WW1/3, salary register as Ex. WW1/4,'cop'}-’ Q‘f-
order dated 09.05.2011 passed by the management imimgne& Vin_ 'tht—.::

A . : L |
present claim as Ex. WW1/5, last extension order dated 02.12.2010 as -

Ex. WW1/6, notification dated 09.05.2011 creating -thirce p‘osg,:

belonging to LDC as Bx. WW1/7, his job satis:fa‘ction'létiers'_;i's- E:x. |
WWI1/8 (colly.), exténsion orders as Ex. WW1/9 (coli)./.), iegél ﬁétic;? : |
as Ex. WW1/10, memo dated 28.05.2011 as Ex. WWUi I, letter dated.
28.05.2011 issued by the management as Ex. WW1/12, _Cop'y‘--of,
dispatch register in respect of entry number 6432 dated '28'.05‘-.1‘1 as -.
Ex. WWI1/13, copy ofdﬂcar bill as Ex. WWI)M ‘ a'na. "_coply. of

conciliation proceedings as Ex. WW1/15.
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12. The record reveals that the clmmant also filed an appheatmn

seeking - a direction . to- the  management to. produce these very'

documents. The appl}ca_uon was allowed vide order dated 28.05‘.2014-;;
directing the management to produce all the documente -_menti_eﬁed in - |
the application. The management failed to produce any doleument i
compliance of the order. These very documents have been exhlbued _

by the claimant. Since the management failed to produce the'

documents despite direction of the Court, an inference is 11abie te_ be.

drawn:against the management that the documents aré the same as B

produced by the claimant.”

4
13. The testimony of the claimant goes . unrebuited,

uncontroverted and unchallenged as there is no cross examination of

the claimant.

14. It has been held by Hon' ble Punjab and Harycma H1gh R "

Court in MANU/PH/0107/94 Bhlkku Ram Vs. Presiding ()ﬁ}ce:

Industrial Tribunal-cum-Labour Court relied upon by the ¢ laimant

as follows ;-
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“35 From the above, it is clear that termination of_

service of a workman, who has worked under_.an _

emplover for 240 davs in_a pmod of twehe momh

preceding the date of termination of ‘service. will.
ordinarily be_declared gs void if it is found t_/m.z‘ -rhe_‘
emplover_has violated the provisions of SégﬁiOJi'ZSF(cx.j'_' )
and (b). If the emplover resists the claim of the wb)‘,kmdn, ‘

and_invokes Section 2 (00)(bb). burden lies on _the
employer to_show that though the emplovee has wozked

for 240 davys in twelve months prior to termination c)f /m

DID No.04/12.

service, such termination of service cannot be zreared as.

retrenchment because it is in accordance with rhe rerms

of the contract of employment _or_on accomr of non—

renewal of the contract of emplovment. It has also to be,

shown by _the emplover that the workman had been

emploved for a specified work _and tlie job which was.

being performed by the emplovee is no _more required. = .- -

Only_a bona fide exercise of right by and employer to -

terminaie the service in  terms of the contract nf‘

covered by Cfaus‘e (bb). [f Ihe Courr fmd.v- rhar_ fhe_"
exercise of rights bv the emplover is not bona fide or the.
employer _has adopted the methodology of fixed term _

emplovment as a conduct or mechanism _to frustrate the

} v - .
rights of the workman, the termination of the sérvice will

not _be_covered by the exception contained in Clause
(bb). Instead the action of the employer will have to be
treated as an act of meair labour pmcricé. as 'Speciﬁ‘ed
in the Fifth Schedule of the Act. The various JI lgments
rendered by the different High .Courts cmd'_b}‘ the

Page 12 of 29



Supreme Court clearly bring out the principle that only a.
hona fide exercise of the powers by the emplover.in cases
where the work is of specified nature or: where the

temporary_emplovee is replaced by a regular emplo_vée_’

that the acri?n of the emplover will be"uphelc'f.' In aIZ o

other cases, the termination of service will be treated as.

i

retrenchment _unless they _are _covered by _other -

exceptions set out hereinabove.

L 36. We may now revert back to the facts of‘,r//lzis‘ case
Admittedly, the petitiorier _had_served for about three.
vears. The work against which the petitioner_had been.
engaged was not of a specified nature or: of fixed .
duration. That work did not cease 1o exist on the date of

termination of service of the petitioner. The job which.

was_being performed by the petitioner continued to be.

required by the emplover. This has been conclusively

established that the employer did engage two persons
after termindtion of the petitioner's service. The reasons
. ' C for the termination of the service of the petitioner held
-1, '. out by th—ib Ram in his statement, nczmely,'. that the
workman had committed embezzlement in 1986, is
patently "false because after 1986 the petitioner.
continued to be employed for one vear. Theréfore, the
allegation of embezzlement ‘could not be related to the
termination of service of the workman ‘bmu,gM ahout on
June 24, 1987. In view of all this. it musi be held that fhé : _'

emplover _ha not exercised his right to terminate the

service of the petitioner in good faith. Rather the power . .

vesting _in_the emplover to dictate. the terms ‘of

-
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employment has been misused by it. _Merely because the.

petitioner _accepted the. oppressive, unreasonable and

arbitrary _conditions _of service. he cannot be denied

relief _despite the fact that the _respondent-society _ -~

committed_a patent_violation of Section 25 F. In our
considered view the award passed by the Labour Court
suffers from an error of law and deserves to be set aside.

(underiin‘ing by me).

15. © . Itis clear from the .authority that where a élaimantlhés.'
worked under an erﬁpioyfﬁ:e for moré than 240 days éuring‘ the year
immediately preceding the date of his / his -termrina'tionl _ahd the
managéfr;ent, has te.'rm:mated his / his services withou't cor'nply‘iﬁg with
Section 25-F (a) and’ (b) of the Act, the t‘eliminati()n is iiable to :be '
declared as void. Further, in case the employer res:ists ‘tﬂe 'clairﬁ of .
such a claimant invoking Section 2(00) (bb) of the Act the barden 13 3
on the employer to show that (a) the claimant. was employed f01 al‘

specified work; (b) the jOb which was bemg perfmmed by the'.

claimant is no more 1equued and (c) the termmauon is in accmdance

with the terms of the contract of em-ployment or on ac.count‘ of_ noln—_

renewal of the contract of the employment. All these three Qonditio’ns‘
4 . . .

are to be proved by the employer / management. It is only Where,thé
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. work is of specific nature or where a temporary employee is replaced

by a regular. emplof;ee» 'and the power, w/'s 2(oo) (bb) has 'beel_tj
exercised bona fide by,the employer;. the action of the ;empli;yar is to

be upheld and in all other cases, the termination 1s to be tréa_ted '.as :
retrenchment unless it is covered by other excep'tions as.men't-i"oned i;} i

Section 2(00) of the Act.

i
1

16. It is not disputed between the parties that the clamant
worked with the manfzgement till 3}.05.2'011 when 'hi’s ,servig;es w;é,-'re' -
te-rmiﬁated. In his claim, it is specifically statel(i by the claimant in
para 1.5 of his c‘laim th‘ét he worked for more than 246 days m thfellast .
preceding year. In reply to this para, the managemeﬁt.in its.‘ _wri‘tf_‘en'
stateme‘nt,. ﬂas stated that “ that the "contenrs of para‘ 1.5 mfe
immaterial. It is submitted that the claimant was engdged agd:ins.r .
the specific periods from time to time as per the %equirémeﬁt of f/’m
work”, It is clear that the contention of the claima;lt that he"x.v-oirked:
for at least 240 days during the year immediately precgﬁiﬁg hié'
termination is not specifically denied by the management: Hence, ihe

same 15 deemed to be admitted by it. Hence, ‘it is held that the

~ claimant worked for more than 240 days during the year immcdiatély |
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preceding the date of his termination.”

17. It is nowhere the case of the management that it complied -
with Section 25 F (a) and (b) of the Act on 31.05.2011 when as per
the claimant, his services were terminated and as.per-the management, -

his services came to an end.

18. As held in the authority Bhikku Ram (supra), the bur_dcn‘
of proving that the case of the .claimant is covered u/s Z(Goj"(‘ bb)'-'of'

the Act was on the management.

}

19. In his claim, it is speéifically stated by th(; c‘Iaimant that -

he was performing the work of perennial nature and thar ai?tific'ié'_l
breaks were given to him by the management only to depr—ivé. hlm éf :

his legal rights as per law. In this regard, in its written _Statemcn{, it i-sl‘ o
submitted by the management that the claimant along with somé other
persons was engaged for entering datain computers after introducﬁ@

of computerization in the management.

1
1

20. In his affidavit filed as examination-in-chief, the ,claimént

DID No.04/12. ‘
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specifically stated that he was performing 'the= dulties' of pércnﬁiai
nature and that if:he artificial breaks were given by the ma'na‘gerhe'rit
only to deprive him of his legal right és per law. The testifnor}.y of _the
claimant goes unrebuited, unchéllengad and uncont}:ovérted, as ‘_there"

no cross examination of the claimant at all.

21. Hence, the burden of proving that claimant was engaged
for the aforesaid purpose and that the purpose no longer exists was on .

the management. !

22. As noted above, no evidence has been led by the

) . . R i .
managemernt.
23, Hence, there cannot be any doubt that the maﬁagemaht o

has failed to prove issue No. 2.

!

24, In its written statement, the management has relied upon

Himanshu Kumar Vidarath Vs. Stc'zte of Bihar JT t1997 (4) SC;SQ’O' =

to contend that the daily wager has 1no 'right to claim reins‘{atéllient .

and there disengagement, if any, is not arbitrary since they were

DID No.04/12. ‘Page 17 of 29
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temporary employees Work;ng as daily wager. In this Iegard 1t has :

been held by the Honble Delh1 H}.gh Court in. Management of

Horticulture Department of Delhi Administration Vs. Trilok Chan'd .

and Anr. 2000 I AD (Delhi) 416 relied upon by the'claimant_-as

follows :-

DID No.04/12.

“Notwithstanding the aforesaid position in'law M njAnj‘i!:
Grover, learned counsel appearing on behalf. of'rh_é
petitioner argued that respondent is not to.be rréatéd as.
workman and is not- entitled to the -benefit of fhe -.
provisions of Section 25-F of the Act and in support nf
his submission, he tried to draw sustenance from L.fl_()fh(.’f

judgment of Supreme Court in the case of Hr‘m(m_s‘!m'
Kumar Vidvarthi and others Vs. State of Bihar _a'n'c.l_
others reported in .... In this case, decided by g Division

Bench. no doubt certain observations were made b_\*-" the'

Supreme Court which give _the impre?sion- that

temporary Mizorking of daily wages... would not_be

considered to be re-trenched under the Act. Howevef. a

close look would show that the case was mainly decided

on the ground that the concerned department namely, .

Cooperative Training Institute, deogarh was not to_be_

! : i3l M . " . -
treated as “industry” within the meaning of Section 2(j)
of the Act and further in this case Supreme Court cfidnor
take into conszderatwn the.eqrlier case décided by z[

holding to ;fhe contrary_and._as_noticed above.- 'Not (mlv

this _even in_the following _subsequent judgments,
SLquemeICo'urt has _taken the view that provision of.
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Section 25-F would be applicable even in a case of dail}:{

rated workman. These cases are . L L '

1. Raitan  Singh Vs Union,- of In'dia-
MANU/SC/1746/1997 :(1997)1 ]SCC396.

2. Municipal Corporation of Delhi VS.'_Prm-'mm‘
Kumar — Jain  MANU/SC/1544/1998:(1998)
HLLI674SC. | T

3. Samishta Dubey Vs. Etawah reported in' 1999 4_60 .

(SC). SR

20. In view of the aforesaid restatement of law as recent
as_in 1999 as well, I réspectfully follow the sane_in_
preference _to _the view _expressed in the '_c'c‘zsér af
Himanshu Kumar Vidyvarthi_and others Vs. State of
Bihar and others (supra). Accordingly, this point is also
decided against the petitioner.” | |

(underl ining by wie)
25. Hence, with greét respect, I am of the view that the

authority relied upon-by the management is not applicable to the facts

of the présent case.

26. In view of the above discussion, it 1$ held L_hat 'thc, o

terriination’ of the services of the ‘claimant is in violatien of Section’
l . . . .

25-F of the Act.’

DID No.04/12. 2 Page 19 of 29



S

27, As far as violation of Section 25-G of the Act'ailéged b\ |

the claimant is concerned, neither in his claim nor in rejoinider nor in
his affidavit filed as examination in chief, the name / particulars of a

single person, who was junior to the claimant but was retained has

been mentioned by the claimant. It may be mentioned here that in its

" writfen .statement, the management has contended that there was no

question of displaying the seniority list as there was no'r'etr(f,nch.m‘cnt E
of the claimant. It is Clear that it is not the case of the ma.négement
that no seniority list was maintained by it. On't'he appﬁcatioh of.thc:
claimant, the management was directed to brodtice a nﬁﬁﬂber of
documents. | Howe;vef, the claimant never sought a direction ‘_to-; |

. . * 1 + + L] . A ) ! ' ’ h
produce such seniority list, if any, maintained by the management.

28, Similarly, as far as violaﬁoﬁ of Seg'};ioh, l?.S-'H (;f the Act
alleged by the claimant is concerned, again neithéf in the éla}m ﬁof i n
the rejoinder nor in his affidavit filed as éxarn".;;r‘i'é‘i:lic')yn-inh—chief,_ name / |
] : .
particulars of a single person who was a;?poénted be the 'mz}r:iagemént‘

in place of the claimant after his termination to do the same work

which the claimant was doing, have been given.
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29, " In his written arguments, it 1s submitted by'tlhe c‘laiman_{ .
that éince the man‘agenﬁent has not cross examined him on his
affidavit filed as examination-in-chief, his statemenf 1n résﬁectbf_
violation of Section 25«@ and H of the Act is d'eemed to be ,eyd?nitted p

by the management. I do not find any force in the contention. ‘No‘,

such law has been shown to me by the claimant.

30. Even otherwise, 1 am of the view that the casé of the -
claimant must stand on its own legs and he canﬁbt_ take advantage of
the weakness of the case of the management. .Except' the Self—ser\-’iﬁc'

statement of the claimant, there is nothmg on record to show that any,
person Jumor to.the ciaimant was retamed by the, management at the-
time of termmatmg the services of the claimant or any fresh hand

who cngaged by the management after his termination, This. .self—-
serving statement alone, in my considered view, is, nét sufficieﬁt to |
discharge the burden of proving his case in this regard, wlﬁch was .Q-ﬁ:
the claimant. Henc:e, the claim of the claimant for vi.o'}e&tioh .':o:l‘;'

Section 25-G & H of the Act is liable to be dismissed.

31. As far as violation of Section 25-N of the_'Act al’iéged b\ =
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the claimant is concerned, Section 25-N falls in Chapter V-B of 'tﬁe

Act and not in Chapter V-A of the Act in which I'S"e,clijons 25-F, G &

CH fall. As per Section 25-K of the Act, Chapter V-B is applicable

only to an industrial esltablishment in which. not less tﬁan .IOO |
workmen were émployed on an average per working' day .'f61'- _ﬂ‘)“e"
preceding 12 months.  Neither in his claim nor in his réjo'indef‘_nbr :
i . ’ ‘ .
even in his affidavit filed as Iexéminationuin-chie'fa 1t 1 the cas‘ebf fh_e

claimant that at least 100 workmen were employed on an average 'p.ef-

working day for. the preceding 12 ‘months with the man_agement o

Hence, the claim, in so far it alleges violation of Section 25-N of the ..

Act, is also liable to be digmissed.

32. In view of the above discussion, it is'held :fhat'-‘tﬁe: .
services of the claimant have been terminated by the manégefn—ém i
violation of Section 25-F of the Act oﬁly. Hence, the said te;rmihaﬁQn |
is illegal. ‘Both the issues are, therefore, decided in fa{r;)ilf of :thf;

claimant and against the management. -

Issue No. 3. Relief.
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33. In its written statement, it is specifically SLibrﬁittéq by":i"ﬁe.

management that the claimalnt was appointed without passing an_\f"
examination. This fact has not been specificaliy( denied by it.he‘_':
claimant in his rejoinder. Hence, thé same is deemed to be édmi't{gd o
by him. Itis nowhere his case in his affidavit fﬂe_d as eiagniﬁ;itiohéin—' .

chief that he was appointed after passing some tests / 'exa'rr_l'ination'; ,

The management is a government authority.  Appointments to the. =

management are on the basis of competitive tests ‘conducted by -

concerned authorities. Hence, it is held that the appointmen-f of the

claimant was not as per:the procedure for appointment of _e,mp'l'oyec‘s

in a.local authority like:the -..management..
-

34. In his affidavit filed as examination in chief, the :cia'imlant'
has nowhere claimed that he is unemployed, much less th;lfi‘l{}e maﬂder
any efforts for finding a job after his termination.

5 L .
35, In his claim, it is specifically stated by the c':I‘ai'manl‘ _th:cln‘. .
he was appointed vide order | dated 20.11.2007.\ In iﬁs.lwrit'ten
statemént, this fact: has not been specifically denied b&‘ the
management.  Hence, the same is deemed to V be; ' adlﬁitted.,
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Accordingly, it is held that claimant was engaged vide ordér déted. |
i S ,

20112007, As per Ex. WW1/4 (salary register) filed by the

claimant himself, his date of joining is 21.11.07.

36. It is contended in the written statement that the ¢léi_iﬁa1”1t
was not in continuou.s! employment of the management. si:n'ce-:-
20.11.2007. As noted above, it is the specific' case of the clmmdnt
that he worked contmuousiy with the mamgement since. lm mmal ‘
appomtment except 'for the artificial breaks given to hm b}
management to deprive his of varleus legal rights. The peuodsi '-

during which the cicumant worked continuously with the manaoemcnt

and the periods durmg which he did not work continuously . hdu not
been specifically stated by the management There cannot be any

doubt that the management must be having documents. m thls zegm d.

. Mere denial is no denial in the eyes of the law. - Since the

management, has failed to specify the periods during which the-
claimant did not work contiriuously with the management since his
initial appointment till his termination, the averment of the claimant

in his .claim that he worked continuously with the management

during this period except for the artificial breaks given by the |
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management is deemed to be admitted by the maﬁagﬁemen@l E\'é_ﬁ
otherwise, in his application seeking a diréction to the mana'gemenﬁ to
produce documents mentioned in the application, thé clair'naltqrt_;sou.ght
inter-alia all extension orders of the claimant. As noted é}bbve,_ th-e:. -
management failed to produce the documents _despit‘e sp‘ec'lfic..-

directions of the Court. There cannot be any doubt that a COpy of the
extension orders mus!t be in possession of the management.' Hence,
an advefse inference is lable to be drawn against the management for
not producing all such extensipn‘orders. The inferenc'e 1% .that étzcb
exteﬁsibn orders, if produced would have gone- -agaihsp the .
manéxgement.‘ In other .‘AW()r_ds,l they would have sh‘own‘ftha.t‘ the
claimant was in contiﬁuous employrﬁent of the managément’ sinc:e'his
1nitial appomtment tﬂl his termination except for the 'wtlflc:lal bleﬂks‘ |
given by the management In any case, Ex. WW1/9 (colly ) p’laced on

record by the claimant includes :-

(a) Extension order dated 28.05.2008 extendlng selvmes of ther .
claimant w.e.f. 20.05.2008 to 16.08.2008. |

(b) Extension order dated 30.09.2008 extendirig se’rvices of the-
claimant w.e.£. 18.08.2008 to 15.11.2008.

(c) Ext*_c—:nsion order dated 06.03.2008 extending services of the
claimant w.e.f. 17.02.2009 to 16.05.2009.. '

J
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(d) Extension order dated 07.07.2009 extending services of the

claimant w.e.f. 19.05.2009 to 15.08.2009.

.. {(e&) . Extension ordert dated 03:12.2009 extending services of the K

claimant w.e.f. 18.08.2009 to 14.11.2009.

(f)  Extension order dated 03.12.2009 extending services O'.f'the
claimant w.e.f. 18.11.2008 to 14.02.2009. .

(g) Extension order dated 20.01.2010 extending services o'f;the
claimant w.e.f. 17.1}.2009 to 13.02'.2010.

(h) Extension order dated 10.03.2010 extending sexvices of the |
 claimant we.f. 16.02.2010 to 15.05.2010. |

!

As per Ex. WWL/6, services of the claimant Were‘ eigtended wef

18.05.2010 to 14.08.2010 and w.ef, 17.082010 to 27.11.2010. As

per Ex. WW1/S, he served the management’ w.e.f. 17.08..2010,;1:0" .

31.05.2011. Accordingly, it is held that the claifnan't'-w"orkétféiwitﬁ- the -
management -céntinuousLy from his initial appointment till - hlS L

termination except for:the artificial breaks given by the ménagemerft,' '

The contention of the management in this regard is rejected. ..

I

37. Hence, on the date of termination, he had worked for just
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about 3 & Y2 years.
38. After his termination, it is now more than 03'years.

39, One of the objects of the Act is to promote mdustrlal )

peace. I have held above that the management has te1m1nated the'

services of the claimant illegally.  The c1a1mant. has levelied '

allegations of forgery and manipulation of records etc. agamst Sh =

Brahmanand Puri, an'officer in the management It is not nece%sary‘
for me to go intg the validity / otherwise of such allegations. The fact
remains that after such allegations and counter allegation, relationship =

between the management and the claimant are bound to be strained, in

case the claimant is reinstated.

i

40, In view of the above discussion I am of the vigw. that",_i_t 1< .
nota fit case where the cla1mant should be remstated and thus the' '

claimant is entitled only to compensatlon in lieu of remstatement etc.”

41. Keeping in view the totality of the facts and

circumstances of the case, I am of the view that interest of justice 1s
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best met if a compensation of Rs.l,O0,000/- (Rupees One [ac) - is’

given to the claimant in lieu of reinstatement etc.

42. I have gone through the other authormes rehed upon by '

the claimant. There cannot be any dxsputc—: about the proposmom of-A
law laid down in the authorities, but it is a settled law that each case
must be decided accé)rding to its own facts. [ am of the cc;nsi_d'elred-'
view that facts in the present case are materially different frorﬁ those

in these authorities. Hence, in my considered view, none of these -

authorities is applicable to the facts of the present case. .
. .

t

43. Coming to costs, I have held above that the sgfvi@s 'oij :

claimant were terminated illegally by the managemefnt'.. It ha_‘é“fuft'_héra |
been held that artificial breaks were given by the management 'w'_i'tho_ut,
any justification. The management also took the plea of applicability |

of Section 2(00) (bb) without any basis. It failed to lead any cvldence

to prove the said defence nor did it cross examine the claimant. Tw:n o

one of the authorities relied upon by the management in its written

statement has been held by me, as above, to be not app‘liéable to the

facts of the present case. The management is a }ocal'authority, an. oo
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instrumentality of the State, which cannot be expected to \'x'ci_r};.ii'ke'.-
this and, certainly, in violation of law. Hence, I‘-am of tﬁe Vi‘ew_'that 1t |
is a ‘fit ‘case where ecxemplary cOSts should- be ‘impose'd " on-'t,h,e' "
management. Aécordingly, a cost of Rs50,000/- (Rupc.es Fiftj-'

Thousand only) is imposed on the maﬁagement. o

44. The ménagement is directed to pay both the':" amo‘unts (thé' "
compensation as well as the costs) to the claimant within on-e_n;ior.lth'
from the date of pubiica’éion of this award failing whicﬁ it é.hgﬂl b‘c
liable to pay interest @ 9 per cent per annuml from.ipéay‘ ﬁjl
realization / payment on both. .

1

45. The claim is disposed of accordingly.

46. The tequisite number of copies of the award-be sent. 1o
the Government of NCT of Delhi for publication of the award  File

be consigned to Record Room.

Dictated to the Steno and announced (RAKESH KUMAR SHARMA)
in the open Court on 10.09.2014. POLC/KKD/DELHUXVIIL.
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